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BUY AMERICAN 

 

 

September 24, 2017 

 

Introduction 

 

The purpose of this job aid is to define the requirements for compliance with Buy American and 

Berry Amendment regulations.  

 

Executive Order 13788, “Buy American, Hire American”, dated April 18, 2017, requires 

agencies to scrupulously monitor, enforce, and comply with Buy American Laws.  The Buy 

American Act (now Buy American) was originally signed on March 3,1933 as 41 U.S.C. 10a-

10d (now 41 U.S.C. 8301-8305).  As implemented in FAR 52.225-1, Buy American – Supplies, 

and DFARS 252.225-7001, Buy American and Balance of Payments Program, Buy American 

provides a preference for domestic end products for supplies acquired for use in the United 

States.  Contractors are required to disclose and certify other than domestic end products that are 

classified as “qualifying country end products” and “foreign end products” by providing a line 

item number and country of origin when required in accordance with FAR 52.225-2 Buy 

American Certificate or DFARS 252.225-7000 Buy American--Balance of Payments Program 

Certificate, as applicable. 

 

The Berry Amendment was originally passed by Congress in 1941 to promote the purchase of 

certain U.S. goods.  The Amendment was included in subsequent defense appropriations act until 

it was made permanent in Fiscal Year 1994 by section 8005 of Public Law 103-139.  It was 

subsequently codified as 10 U.S.C. 2533a in 2002 by section 832 of Public Law 107-107.  The 

Berry Amendment directs DoD personnel to ensure funds appropriated or otherwise available to 

DoD are not used to procure covered items if the items were not grown, reprocessed, reused, or 

produced in the United States, regardless of whether they are purchased as end items, 

components, or materials.  The Berry Amendment applies even if another agency, such as the 

GSA, is purchasing the item for DoD.  As of November 16, 2006, the law restricts any funding 

appropriated or otherwise available to DoD from being used to buy the following end items, 

components, or materials unless they are wholly of US origin: An article or item of food; 

clothing; tents, tarpaulins, or covers; cotton and other natural fiber products; woven silk or 

woven silk blends; spun silk yarn for cartridge cloth; synthetic fabric or coated synthetic fabric 

(including all textile fibers and yarns that are for use in such fabrics); canvas products, or wool 

(whether in the form of fiber or yarn or contained in fabrics, materials, or manufactured articles); 

or any item of individual equipment (Federal Supply Class 8465) manufactured from or 

containing such fibers, yarns, fabrics, or materials; and hand or measuring tools.  Violation of the 

Berry Amendment would generally also result in the violation of the Anti-Deficiency Act ( 31 

U.S.C. 1341). 

 

Reference(s) 

 

FAR 52.225-1, Buy American – Supplies 

FAR 52.225-2, Buy American Certificate 

FAR 52.225-3, Buy American –Free Trade Agreements – Israeli Trade Act 

FAR 52.225-4, Buy American –Free Trade Agreements – Israeli Trade Act Certificate 
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Handling Change Orders and Modifications 

July 6, 2016 

Introduction 

Contract modification (frequently referred to as a “mod”) is a generic term meaning any written 

change in the terms and scope of a contract.  The terms modification and change are often used 

interchangeably.  Contract modifications are common for many contracting professionals.  

Changes may be in relation to contract cost, quantity, schedule, delivery schedule, fees, terms 

and conditions, and personnel.  Changing technologies, mission requirements, and funding may 

create the need for changes in a contract.  Contracts can be very complex, and can lead to 

misinterpretations and miscommunications of requirements and administrative issues, some 

which may not become evident until the contract is awarded.  A modification may become 

necessary when the Government wants something different than what was originally envisioned 

or something unforeseen occurs. 

Regulatory References 

DFARS 252.244-7001(c)(1) 

DFARS 252.244-7001(c)(4) 

DFARS 252.244-7001(c)(15) 

Applicability 

All of the contractor’s subcontract/purchase orders files that are subject to Government review. 

Requirements 

DFARS 252.244-7001(c)(4) states that the contractor’s purchasing system shall ensure all 

purchase orders are based on authorized requisitions and include a complete and accurate history 

of purchase transactions to support vendor selected, prices paid, and document the 

subcontract/purchase order files which are subject to Government review.  

In accordance with DFARS 252.244-7001(c)(15), the contractor’s purchasing system must also 

document and justify reasons for subcontract changes that affect cost or price. 

Review 

When reviewing subcontracts and purchase orders, each modification or change order is treated 

as a stand-alone contract in terms of thresholds and documenting the need for the change should 

be in the file in accordance with DFARS 252.244-7001(c)(4) and (15).  Documentation in the 

file should include the date of the modification, the reason for the modification and the amount 

of the modification.  

For example, if a modification leads to Public Law compliance (such as TINA), the date of the 

modification will be used to determine if compliance with TINA requirements was accomplished 

(for example, TINA certification, negotiation completion, etc.). 
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In documenting modifications, the reason for the modification should also be considered, such 

as, delivery date or quantity change, price increase or decrease, and administrative changes. 

Any change in price should also be documented in the file.  Questions that should be asked are:  

How does the contractor address modifications?, Is there supporting documentation for the 

change in price?, and Does the modification have the appropriate signature authority for the 

change in price? 

Policies and Procedures 

When evaluating a contractor, the contractor’s purchasing system shall have an adequate system 

description including policies, procedures, and purchasing practices that comply with the FAR 

and DFARS which is in accordance with DFARS 252.244-7001(c)(1). 

The contractor should have a policy and procedure that addresses change orders and 

modifications to provide guidance and direction in ensuring compliance with applicable laws and 

regulations.  The policy and procedure should dictate how change orders and modifications are 

handled with subcontracts and purchase orders. 

Summary 

In summary, the review will cover the adequacy of the contractor’s policies and procedures for 

handling contract modifications and change orders to include proper file documentation, which 

may impact review thresholds.  The review will also cover the adequacy of the contractor’s 

practice to determine if the contractor is operating in accordance with their policies and 

procedures. 
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Intra/Inter-Company, Affiliate or Subsidiary Transactions 

September 20, 2016 

Introduction 

An inter-company transaction occurs when one unit of an entity is involved in a transaction with 

another unit of the same entity.  While these transactions can occur for a variety of reasons, they 

often occur as a result of the normal business relationships that exist between the units of the 

entity.  An intra-company transaction occurs within the same legal entity. 

An affiliate is a type of inter-company relationship in which associated business concerns or 

individuals, directly or indirectly; (1) controls or can control the other, or (2) a third party 

controls or can control both. 

A subsidiary is a company that is partly or completely owned by another company that holds a 

controlling interest in the subsidiary.  The voting stock of a subsidiary is more than 50% 

controlled by another company, usually referred to as the parent company or holding company.  

For the purposes of liability and regulation, subsidiaries are distinct legal entities. 

Regulatory References 

FAR 31.205-26(e) 

FAR 44.303(e) 

DFARS 252.244-7001(c)(1) 

DFARS 252.244-7001(c)(5) 

Applicability 

All of the contractor’s subcontract/purchase orders files that are subject to Government review. 

Requirements 

FAR 31.205-26(e) states that allowance for all materials, supplies, and services that are sold or 

transferred between any divisions, subdivisions, subsidiaries, or affiliates of the contractor under 

a common control shall be on the basis of cost incurred in accordance with this subpart.  

However, this allowance may be on the basis of price when— 

(1) It is the established practice of the transferring organization to price 

interorganizational transfers at other than cost for commercial work of the contractor or 

any division, subsidiary, or affiliate of the contractor under a common control; and 

(2) The item being transferred qualified for an exception under 15.403-1(b) and the 

contracting officer has not determined the price to be unreasonable. 

FAR 44.303(e) states that in evaluation of the contractor’s purchasing system, special attention 

shall be given to the treatment accorded affiliates and other concerns having close working 

arrangements with the contractor.  
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In accordance with DFARS 252.244-7001(c)(5), the contractor’s purchasing system must also 

establish and maintain adequate documentation to provide a complete and accurate history of 

purchase transactions to support vendors selected and price paid. 

Review 

When reviewing subcontracts and purchase orders, an analyst may come across an affiliate or 

intercompany procurement between the contractor and suppliers where there is a financial or 

management relationship to the contractor.  The prices paid for these procurements must be fair 

and reasonable and the transaction may include profit to only one of the entities involved.   

In accordance with FAR 31.205-26(e), any materials, supplies, and services that are sold or 

transferred between any divisions, subsidiaries, or affiliates of the contractor shall be on the basis 

of cost incurred.  It also permits an allowance at price under certain conditions as previously 

stated.   

Affiliates, another division, plant, and related separate entities are not considered subcontractors. 

Since these procurements could have been given to a subcontractor, there is the possibility of 

additional savings to the Government through competition.  When considering an inter-company 

transaction, the contractor should perform a make-or-buy analysis documenting that the in-house 

work is or is not, in the Government’s best interest before soliciting outside contractors.  When 

evaluating an inter-company transaction, it is also important to evaluate these procurements to 

ensure that there is no profit charged on top of profit. If a subcontractor is used, the contractor 

should provide documentation insuring that the prices are fair and reasonable. 

Policies and Procedures 

When evaluating a contractor, the contractor’s purchasing system shall have an adequate system 

description including policies, procedures, and purchasing practices that comply with the FAR 

and DFARS which is in accordance with DFARS 252.244-7001(c)(1). 

The contractor should have a policy and procedure that addresses intra/inter-company, affiliate, 

or subsidiary transactions to provide guidance and direction in ensuring compliance with 

applicable laws and regulations.  The policy and procedure should dictate how intra/inter-

company transactions are handled with subcontracts and purchase orders.  

Summary 

In summary, the review will cover the adequacy of the contractor’s policies and procedures for 

intra/inter company, affiliate or subsidiary transactions to include proper file documentation for 

fair and reasonable pricing and to make sure that materials and services are transferred on the 

basis of cost incurred.  The review will also cover the adequacy of the contractor’s practice to 

determine if the contractor is operating in accordance with their policies and procedures. 




